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Highway 407: An (Unfinished) Public Policy Drama in Four Acts

Friday January 14, 2005

Overview:

In this session of the IPAC Toronto Regional Group, co-authors Sandford Borins and Chandran Mylvaganam outlined the history of one of the world’s most technologically advanced toll highway – Ontario’s Highway 407.  It was initially envisaged as a public-private partnership, then developed by a special purpose Crown corporation, and ultimately privatized by means of a multi-billion dollar 99-year lease.

The session was based on Sandford Borins and Chandran Mylvaganam’s recently published book If You Build It …. Business, Government, and Ontario’s Electronic Toll Highway.  The book is sharply critical of the privatization agreement signed by the Harris Government, suggests alternative approaches that would have better served the public interest, and draws lessons regarding project management, transportation policy, and business-government relations.

George Davies and John Barber commented on the presentation.

Presentation:
Sandford Borins, Professor of Public Management, University of Toronto and

Chadran Mylvaganam, Consultant in transportation and public policy

· The co-authors walked the IPAC audience through the history of Highway 407 in four acts, including the initiation, building, privatization and the current conflict.

· Act 1: Initiation (1992-95)

· When initiated by the Bob Rae government the objective was to build an electronic toll road in north suburban Toronto in order to stimulate jobs, ease traffic congestion in the GTA, and showcase the Ontario engineering industry’s capacity.

· The conception and launch of the highway, including the awarding of construction and tolling/electronics contracts went smoothly.

· Act 2: Development (1995-97)

· Conservative government comes into power with the objective of completing Highway 407 on time and within budget.  The highway is opened in June 1997 and tolling started in October 1997.

· Given the hurdles encountered and overcome in this phase, including questions about the safety of the highway and problems with the tolling/computer technology, the authors concluded that the development phase was completed successfully.

· Act 3: Privatization (1998-99)

· The Conservative government led by Premier Harris embarks on privatizing highway 407 for profit before the 1999 election in order to maximize revenue for the pre-election budget, as well as signal its commitment to privatization to its key constituents.  The government moves ahead with privatization despite concern on the part of the civil service that privatization would not serve the public interest.

· A 99-year lease is awarded to 407 International (Australian/Spanish/Quebec consortium).  

· In 1999, Highway 407 is sold for $3.1 billion, yielding a profit of $1.6 billion (the sale price of $3.1 billion less the $1.5 billion book value of the highway).  The Province gave away in the contract with the consortium all of the proceeds from future toll revenues.

· The authors, in looking back on the deal struck by the Harris government, came to the conclusion that it does not serve the public interest.  The government has limited control over tolls, there are service issues, and the way the contract is worded makes it very expensive to extend the 407 to the east part of the city.

· Act 4: Conflict (2003-?)

· The current Liberal Ontario government of Dalton McGuinty has inherited the public concern with service issues and increasingly higher tolls.  As part of its election campaign, the McGuinty government promised to reduce toll prices.

· There are many obstacles to reducing tolls that have been raised from the many defenders of the contract including the 407 International, the Conservative opposition in the legislature, Bay Street, and the Spanish government.  The courts so far have upheld the contract.

· The acrimonious relationship between the government and 407 International has resulted in delays in completion of the highway, even though it is an advantage to both to complete it.

· Lesson Learned:

· The problem is not with the concept of privatization, but how the Harris government undertook it.  

· There are other ways to undertake a privatization, such as retaining a public minority interest (e.g., Petrocan).  Alternatives to privatization could be considered, such as establishing a crown corporation (e.g. LCBO).

· The increasing costs of tolls on the 407 has reduced the public appeal of electronic road pricing as a viable transport policy option to reduce congestion, fund public transit, and cover the cost of building highways.

· Public-private partnership is a good model for financing large-scale infrastructure investments.

Commentators:

George Davies, President, Acres Management Consulting, and former Deputy Minister of Transportation

· Highly recommend the book.  It is a thorough account of what did not work.

· The building of the highway was a complex project (20 times larger than any other highway project taken on by the province).  The government bore the majority of the risk, with the pay off being completion of an important piece of public infrastructure critical to the Ontario economy.  The initial model of the project was good.  It makes economic sense to pursue public-private partnerships (PPP) to speed up this type of investment.

· The privatization of Highway 407 is the worst public policy decision that any provincial government has made in the last 50 years.

· Over the next 99 years, the ‘right to tax’ monopoly position of 407 International will only get stronger and stronger (a license to print money) and this will have a constraining effect on the Ontario economy.  

· The lesson learned should be in the minds of the public and public servants, and can help to improve policy administration and accountability.  Lessons learned include:

· The problem was not privatization, but how it was done.  The contract negotiated should have been much shorter, and it lacked any form of economic oversight. This concession will be a burden for four future generations.  It was possible to achieve a good deal.

· Faith that competition from a free alternative (Highway 401) would keep toll prices low was unfounded.  The government could have retained some responsibility for economic oversight that could have been turned to an Ontario body like the Ontario Energy Board.  

· The privatization of the 407 has set back the public’s understanding of public-private partnerships 10 years.

· The contract raises governance and accountability issues that need to be dealt with.

· The current McGuinty government needs to make every effort and consider every option available to them to reduce toll prices and implement economic regulations (including expropriation).  The future of economic development of Ontario depends on it.  

· The government also has to do a better job publicizing the issues that are impeding their efforts.

John Barber, Urban Affairs columnist, The Globe and Mail
· The book dramatizes the lessons of bad decisions.

· As a closer observer of the process, could see the influence and role of the media in the four acts described by the authors, in addition to the other players (politicians, private sector, etc).

· Electronic road pricing is an important model to promulgate in Ontario.

· J. Barber agreed with the authors and George Davies that there are lessons to be learned from the privatization of the 407, including:

· The privatization agreement underscored the need for long-term thinking in making these policy decisions.  Short-term priorities drove the privatizing of the 407.

· The government’s decision-making was driven by conservative ideology and bad judgment.  The government managed to create an illusion that this was a good deal for Ontarians, and that toll prices were going to go down.

· To this day we are still dealing with these errors that will impede Ontario’s economic growth and increase taxes for the public.

· One of the main impacts of the privatizing of the 407 is that it has poisoned the public will for the adoption of tolling technology and road pricing.  This is a lost opportunity.  Road pricing is an important transportation policy innovation that will be forced upon us if we don’t adopt it in an intelligent and thoughtful way.

· Governments and people need to be more thoughtful.

Question and Answer Period:

The presentation stimulated a lively dialogue between the panel and the audience.

1. Why were the media and the government opposition unable to mobilize an effective opposition to the contract?

One of the main reasons was that the contract was confidential.  As a result, not many people knew what was being proposed.  Also the initial perception of the deal was that it was good for Ontario.  It was not until toll prices started rising that the public became concerned (about 6 months after the contract was signed).

2. Electronic tolling is cutting edge technology.  Is it government’s role to invest in high-risk ventures? 
The private sector was unwilling to take the risks involved in developing the new license-reading and electronic billing technology.  There were also disincentives for government to take those risks, yet the government at the time understood the economic benefits for Ontario in building the 407.  The public sector absorbed most of the project’s risk.  In the long-term the authors think that this has helped to build a culture of risk taking within the public sector. The private sector, for their part, took on the project’s capital and project completion risks. 

3. Relative to the rest of the world, Canada has had very little experience with Public Private Partnerships (PPP).  Why?  Is the issue lack of expertise?

The issue is not lack of expertise.  In the case of the 407, the issue was ideology.  The goal of the Harris government was to sell the highway to maximize revenue for the pre-election budget, and this was the wrong objective.  The contract was politically driven at the expense of good public policy.  Private sector staff seconded by the government to the project drove the agenda, despite concerns from public servants.

4. Is there public acceptance for road pricing in Ontario?

Politicians overstate the public’s resistance to road pricing.  John Barber stated, “there are many happy customers on the 407”.  In Europe there is high acceptance of road pricing. 

Tolling is just a new form of road pricing.  The public already participates in road pricing through the gas tax.

5. From a governance perspective, the privatization agreement lacked any control and accountability mechanisms, and there was no transparency.  Shouldn’t someone have been able to look at the contract from the outside or inside and expose its inherent problems?

It is crucial to learn from the lack of accountability and transparency of the agreement.  The privatizing of the 407 is an example of ‘creating policy by contract’.  The contract was confidential and so there were no opportunities for anyone to review its terms.  It was only a year ago that it was made publicly available.  Government contracts should not be confidential.

In addition, politicians brutalized public servants that raised issues.  Had someone resigned things might have gone differently.  Public servants did their best to protect the public interest, but the Privatization Secretariat handled the main parts of the contract.

6. There are ways that lawyers can influence these types of contracts.  In the case of the 407, did the legal side overshadow the technical and economic issues?

The problem was not legal versus technical advice.  The decision was dominated by financial advice from outside the government, and the short-term agenda for the 1999 election.

7. Suggestion for another book.

It would be useful to write a history of the Mike Harris and Bob Rae governments.

Sandra Rodriguez
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