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The Kaswentha or Two Row Wampum is a belt traditionally presented by Haudenosaunee Nations to Europeans to illustrate the principles of peace, friendship and mutual respect for each others cultures, laws, traditions, customs and ways of life. The Wampum belt symbolizes each nation in their own vessels traveling the river of life side by side, neither steering the vessel of the other, or interfering or impeding the travel of the other.

_____________

INTRODUCTION

“The Government of Canada recognizes that policies that sought to assimilate Aboriginal people, women and men, were not the way to build a strong country. We must instead continue to find ways in which Aboriginal people can participate fully in the economic, political, cultural and social life of Canada in a manner which preserves and enhances the collective identities of Aboriginal communities, and allows them to evolve and flourish in the future. Working together to achieve our shared goals will benefit all Canadians, Aboriginal and non-Aboriginal alike.
”

Current relations between First Nations, Canada and the provinces comprise a complex web of commitments and protocols that are governed by treaties, legislation, jurisprudence, and affected by the mandate, capacity and political will of each government. Historically, the relationship Canada and First Nations has shifted from one of partnership to domination, from mutual respect and co-operation to paternalism and attempted assimilation. Given the past failures of Aboriginal policy, Canada and the provinces must now work out mutual and lasting terms of coexistence with First Nations.
 

The Two Row Wampum treaties illustrate the intent and spirit of nations to live side by side, each respectful of the others cultures, laws, traditions, customs and ways of life. However, with the collapse of the fur trade and the growing occupation of the settler population, Aboriginal – state relations were significantly altered. For the past 400 years Aboriginal policy has not comprised the spirit of nation to nation relations rather it has comprised paternalistic efforts to assimilate Aboriginal peoples into the settler society. But with the political rejection of the 1969 White Paper and the 1973 non-decision in the S.C.C. Calder Case, Aboriginal – state relations have sought to recapture the spirit of mutual coexistence and Aboriginal self-determination. 

In recent decades federal and provincial mandates guided by jurisprudence, have emphasized the need to devolve governance activities to First Nations. Similarly First Nations have begun to re-assert their sovereignty through various expressions of self-government. However, the reality is that Aboriginal self-governance represents an exercise in shared governance. Whether managing natural resources or engaging economic development or addressing the quality of life issues that many Aboriginal people experience, Aboriginal governance demands meaningful collaboration among First Nations and the federal and provincial governments.

Endless reports, briefing notes, academic papers, roundtable discussions, statistical analyses and even a Royal Commission, all affirm the inherent rights of First Nations and illustrate the need to build stronger relationships based on mutual respect, shared responsibility and collaboration. This paper does not forward a return to the original tenets of the Two Row Wampum, to do so is unrealistic and will only slow the healing of First Nations and Aboriginal peoples. Rather it contends that collaborative approaches to governance are integral to reconciling Aboriginal – state relations and improving the socioeconomic, physical and spiritual well-being of Aboriginal peoples. The shared experiences and past histories between First Nations and Canada demand respect for culture and traditions, and demand partnerships and shared responsibilities when addressing areas of mutual interest. 

This paper will comprise three sections. First, it will expand on the history of Aboriginal policy touched on above, and discuss the social and economic disparities that continue to exist between the Aboriginal population and non-Aboriginals. In doing so, this section will illustrate the legal, legislative and moral justification for Aboriginal self-determination that provides the impetus for a collaborative approach to Aboriginal governance. Second, the paper will look at the challenges that the federal, provincial and First Nations governments face in building collaborative relationships. This section will outline the horizontal and vertical complexities that encompass these relations, and will highlight the challenges faced by First Nations regarding capacity, and shifts in political will. Third, it will analyze the most recent collaborative approaches to Aboriginal governance. The paper will conclude by asserting that collaborative approaches to Aboriginal governance are indeed integral to reconciling Aboriginal – state relations and improving the well-being of Aboriginal peoples.  Prior to engaging this discussion it is necessary to make a number of distinctions regarding the different segments of the Aboriginal population, and identify what is meant by collaborative Aboriginal governance.

___________

WHAT IS COLLABORATIVE ABORIGINAL GOVERNANCE?

“The Prime Minister committed to work collaboratively with us on all new policies affecting our people and to secure a ‘full seat at the table’ for Aboriginal leaders. We knew this was long overdue. So we came to the table because we knew that these were the commitments we had been seeking for a long, long time.” Phil Fontaine

At first glance the notion of collaborative Aboriginal governance may appear misplaced given that much of the current discourse surrounds First Nations self-determination and the reconciliation of Aboriginal – state relations through empowering First Nations. Indeed the federal government and to a lesser degree the provincial governments have devolved much program and service delivery to First Nations. As a result First Nations have gained a degree of autonomy in the design and implementation of policies affecting their communities. However that autonomy is not sovereign, it is negotiated in collaboration with the different levels of government and other stakeholders. The reality is that Aboriginal governance does not entail a separation from the Canadians federation; it involves reaching practical and workable governance agreements that preserve and develop harmonious relationships within the federation.
 This includes sharing responsibility for managing issues of mutual interest. Thus the concept of collaborative Aboriginal governance surrounds exercising a flexible range of jurisdictions and authorities while governing in a manner that is responsive and respectful of all interests. 

Collaborative Aboriginal governance provides a pragmatic understanding of the current realities in Canada. It recognizes that some First Nations are working to achieve greater autonomy through various initiatives aimed at strengthening communities but acknowledges that many Aboriginal communities remain dependent upon funding transfers and are constrained by the Indian Act. And even when First Nations become more self-sufficient and realize a more sovereign conception of self-government, mutual interests, jurisdictional overlaps and the off-reserve Aboriginal population still requires collaboration.

__________

WHO ARE ABORIGINAL PEOPLES?

“Onkwehonwe – original people.” Taiaiake Alfred

This paper will often refer to First Nations and Aboriginal peoples. The term Aboriginal peoples will be used to describe all of the original peoples of Canada and their descendents.
 The term Indian was historically used to describe Aboriginal peoples but is generally recognized by many Aboriginal descendents as a misplaced derogatory colonial term. The term continues to be used regularly in legislation like the Indian Act and even describes the name of the federal department charged with implementing the Act, Indian and Northern Affairs Canada (INAC). Under the Act, Status Indians are Aboriginal peoples recognized as Indians and are entitled to certain rights and benefits under the law. Conversely, Non-Status Indians are individuals who are linked to an Aboriginal ancestry but have not been granted Indian Status under the Indian Act. Further, Treaty Indians refer to the segment of the Aboriginal population whose ancestors signed a treaty with the Crown and as a result are entitled to specific treaty benefits.
 The term First Nation refers to a specific group of Aboriginal peoples that share a common culture and territory, and are governed by Chief and Council under the Indian Act. In recent years the term First Nation has replaced the term Indian Band, however the term Band Council continues to describe the governing body of First Nations. 

Notably the term native is often used interchangeably with the terms Aboriginal and Indian, it generally describes Aboriginal descendents from a specific territory within Canada. For example the Mi’kmaq are native to Nova Scotia but are not native to British Columbia. Similarly Aboriginal Canadians are native to Canada and North America but are not native to New Zealand. The term indigenous is used to broadly describe Canada’s Aboriginal peoples in an international context. As well Urban Aboriginal peoples represent the segment of the Aboriginal population that resides in Canada’s urban centres. 

It is also important to recognize the diversity among the Aboriginal population in Canada. According to INAC (2006) 4.4% of all Canadians have Aboriginal ancestry that encompasses 608 First Nations and 52 cultural groups and speak more than 50 languages.
 Having defined and distinguished between some of the different segments of the Aboriginal population, the paper will briefly outline the history of Aboriginal policy in Canada, and discuss the social and economic disparities that continue to exist between the Aboriginal population and non-Aboriginals.

_______________

BACKGROUND

“Aboriginal peoples have long shared with Canada the lands that were originally theirs alone. Since Aboriginal peoples and Canadian governments both have interests in these lands, both have the capacity to act in ways that affect the welfare of the other partners in the relationship and the well-being of the land itself.
”

ROYAL PROCLAMATION 1763


For thousands of years prior to the arrival of European settlers, Aboriginal peoples comprised hundreds of organized autonomous kinship groups that utilized the natural endowments of the land, often entering peaceful treaties with each other. Through the leadership of hereditary chiefs and elders, sovereign First Nations exercised stewardship over their territories. According to the Royal Commission on Aboriginal Peoples (RCAP) (1996), 

“…the peoples who lived here had their own systems of law and governance, their own customs, languages and cultures. They were not untutored and ignorant; they were simply cast by the Creator in a different mould, one beyond the experience and comprehension of the new arrivals. They had a different view of the world and their place in it and a different set of norms and values to live by.
”

It is widely held that Aboriginal – state relations were reciprocal and statesmanlike, and based on a friendly coexistence with each nation asserting sovereignty internally while adhering to the mutually beneficial protocols agreed to in treaties. The reciprocal nature of Aboriginal – state relations is illustrated in the Royal Proclamation of 1763. According to Fleras and Elliott (1992), 

“It [Royal Proclamation] recognized aboriginal peoples as ‘nations’ under the protection of the king. A series of treaties based on pacts of mutual assistance and friendship was a direct result of the Proclamation and its willingness to recognize aboriginal title to land under traditional use and occupancy.
” 

However, as the settler population surpassed the Aboriginal population and the need for strategic alliances diminished, the Crown’s need to honour the conditions of settlement weakened and treaties became distorted and ignored. 

CONFEDERATION, 1867 & THE INDIAN ACT


By Confederation in 1867, Aboriginal policy was engaged in the full scale assimilation of Aboriginal peoples into the larger settler society. According to Sir John A. MacDonald in 1887, “The great aim of our civilization has been to do away with the tribal system and assimilate the Indian people in all respects with the inhabitants of the Dominion, as speedily as they are fit for the change.
” The primary instrument used to achieve this end was the Indian Act. The Indian Act granted the Crown control over the affairs and lands of Aboriginal peoples. Thus federal interference in the lives of Aboriginal peoples was born, and the settler society began to assert its authority over the Aboriginal population which had been weakened by smallpox. The state dispossessed First Nations from their traditional territory and segregated them to reserves. Of course the effect of these policies has been devastating and has contributed to the despair that currently exists in many Aboriginal communities. By 1920 the Aboriginal population had become a problem for Canada, as Duncan Campbell Scott, Superintendent-General of Indian Affairs, reported in 1920, “I want to get rid of the Indian Problem…Our objective is to continue until there is not a single Indian in Canada that has not been absorbed.
” Notably the Act created the Band Council under the authority of the Department of Indian Affairs, and created the residential school system and made cultural practices like the Potlatch and Sundance illegal. 


The Indian Act also diminished the ability of First Nations to sustain their sovereignty through legal channels by prohibiting them from utilizing legal representation in court. As an aside, the jurisprudence emerging from the Supreme Court has only begun to inform legislation and the scope of Aboriginal rights since the Calder Case in 1973. The author contends that the current focus on Aboriginal rights, land claims and self-government is too easily perceived as merely granting Aboriginal peoples special privileges based on race rather than the reconciliation of pre-contact Aboriginal rights and broken treaty rights.  As a result, the author contends that until a broader understanding of the complexities surrounding Aboriginal – state relations are realized, public support for collaborative approaches to Aboriginal governance will remain modest at best. This of course should be of concern for federal, provincial and Aboriginal governments alike.

THE BIRTH OF THE ABORIGINAL RIGHT MOVEMENT


In the early 1960’s the civil rights movement emerged and oppressed populations around the world began to organize and bring attention to the oppressive policies in their countries. In Canada, Aboriginal peoples gained the right to vote and a number of overtly racist policies like the ban on cultural ceremonies were amended. In 1969 the Trudeau government forwarded a White Paper, which proposed to eliminate treaties, do away with Indian status, and abolish the Indian Act and the Department of Indian Affairs.
 The thought was that Aboriginal policy had previously disadvantaged Aboriginal peoples through the state’s separate treatment of them, thus the White Paper proposed to integrate them into Canadian society. However, the proposal was forwarded without consultation with First Nations or Aboriginal groups, and was ultimately sacked in the wake of growing political opposition and the jurisprudence emanating from the Calder case. 


Briefly, in the Calder case the Supreme Court recognized the possible existence of Aboriginal rights to land and resources, as S.C.C. Justice Hall rendered that, 

“…when the predecessors of the appellants came under British sovereignty they were entitled to assert their Indian title as a legal right. This right could not therefore be extinguished except by surrender to the Crown or by competent legislative authority and then only by specific legislation. However, there was no surrender by the Nishgas and neither the Colony of British Columbia nor the Province, after Confederation, nor the Parliament of Canada, enacted legislation specifically purporting to extinguish the Indian title. It must be presumed that the British Crown intended to respect native rights and the onus of proving the Sovereign intended to extinguish the Indian title was on the respondent.
” 

As such Calder and the White Paper prompted the federal government to address Aboriginal rights and land claims. And like other oppressed segments of the world’s population, Aboriginal peoples in Canada started to organize and pressure the federal government to reconcile their rights. Since mid-1970 Aboriginal policy has sought to reconcile Aboriginal – state relations through negotiations comprised of various inherent rights and self-government arrangements. 

SECTION 35 – CONSTITUTION ACT


In 1982, Section 35 of the Constitution Act entrenched the following rights for Aboriginal Peoples:

Constitution Act 1982

Part II Rights of the Aboriginal Peoples of Canada

Section 35

1) The existing aboriginal and treaty rights of the aboriginal peoples of Canada are hereby recognized and affirmed.

2) In this Act, “aboriginal peoples of Canada” includes the Indian, Inuit and Métis peoples of Canada.

3) For greater certainty, in subsection (1) “treaty rights” includes the rights that now exist by way of land claims agreements or may be so acquired.

4) Notwithstanding any other provision of this Act, the aboriginal and treaty rights referred to in subsection (1) are guaranteed equally to male and female persons. 

Source: Department of Justice, The Constitution Act, 1982, Retrieved from http://laws.justice.gc.ca/en/const/annex_e.html#II

While the Constitution Act does explicitly recognize the inherent right of Aboriginal peoples to reassert their sovereignty through self-government, it does emphasis their unique status. And since the late 1990’s the federal government has actively engaged modern treaty negotiations with First Nations. According to Canada’s Gathering Strength- Canada’s Aboriginal Action Plan, (1997), 

“The Government of Canada intends to work with other levels of government to find practical solutions to the problems facing Aboriginal people, both nationally and on a province-by-province basis. The Government of Canada therefore invites other governments to give priority to the establishment and strengthening of forums that will identify areas for immediate co-operation and create the basis for more substantial change over the longer term.
”

And while the above outline has touched on some of the key influences on Aboriginal policy it remains a brief and broad analysis of the history of Aboriginal – state relations. Indeed the topic encompasses volumes of debate and elaboration. The point to be made is that the legal, legislative and moral foundation for realigning the Aboriginal – state relations has been well established. And while Aboriginal rights will continue to be defined through legislation and jurisprudence, the fact is that what remains is how such rights will be realized by First Nations. This paper contends that a collaborative approach to Aboriginal – state relations is of most benefit. Simply, we are all here to stay thus it is incumbent on our governments to seek out partnerships based on mutual benefit and respect for jurisdictional overlaps. However, such processes are characterized by multiple layers of jurisdictional complexity, as well as ever-changing political mandates that often function to slow or halt good faith negotiations. Prior to addressing these challenges it is important to recognize the disparities that currently exist between Aboriginal and non-Aboriginal populations in Canada.

_____________

CURRENT REALITIES

“We are entitled to lay blame, but not to make excuses. Colonization created the conditions of material and social deprivation, but the failure to confront them is our own.” Taiaiake Alfred

In forwarding a collaborative approach for achieving Aboriginal governance there exists an implicit recognition of not only the need to reconcile Aboriginal – state relations in terms of the jurisdictions that encompass resource management and Aboriginal rights and land claim negotiations, there is also a need to share responsibility and develop joint approaches to address the social and economic disparities that exist in First Nations and Aboriginal communities. According to Salée (2006), 

“Aboriginal people face socioeconomic challenges that, in many ways, are far more daunting than those to which the general population is usually exposed…In such a context, questions about the quality of life and well-being of Canada’s Aboriginal people have, unsurprisingly, become important priorities on the policy agenda.
”

Thus while partnerships will inevitably deal with jurisdictional arrangements, they will also need to comprise intergovernmental approaches aimed at achieving the mutual benefits that come with improving the quality of life for Aboriginal peoples. Benefits like greater participation in the modern economy, financial savings in health costs and improved community relations. So what are some of the current realities faced by many Aboriginal peoples? 

DEMOGRAPHICS

 In terms of the overall Aboriginal population, Statistics Canada (2001) reports that there were 976,305 persons identified as Aboriginal, a 22.2% increase from 1996.
 Conversely the non-Aboriginal population for the same period increased only 3.4%.
 In 2001, the median age of the Aboriginal population was 24.7 years, compared to 37.7 years for the non-Aboriginal population.
 Thus the Aboriginal population represents a younger and growing segment of the Canadian population relative to the non-Aboriginal population. 

To this end it is important to recognize the opportunities that these demographics present. Given that the Aboriginal population is young and growing, opportunities exist for addressing the following economic and social gaps, as well as the pending labour shortage that is projected in Canada when the aging workforce retires. The author contends that rather than looking at Aboriginal Peoples as a “problem,” like Duncan Campbell Scott, former Superintendent General of Indian Affairs did in 1920, governments would be well served to look at the Aboriginal population as part of a solution. In addressing the following disparities, opportunities of mutual benefit do indeed exist, which in turn could function to increase public support and the political will that is integral to engaging collaboration.

EXISTING DISPARITIES IN ABORIGINAL PEOPLE’S QUALITY OF LIFE

As mentioned significant gaps regarding the quality of life exist between Aboriginal and non-Aboriginal populations. According to the Auditor General (2006), 

“Canada’s First Nations communities face persistent challenges such as high rates of unemployment, poverty, and health problems. The federal government is responsible for fulfilling treaty and fiduciary responsibilities to First Nations people—lawful obligations that arise from treaties, the Indian Act, and other legislation. It is also responsible for delivering to First Nations communities social and economic programs that can directly improve the lives of the people living there—.
”

According to Michael Mendelson (2004) from the Caledon Institute of Policy, the Aboriginal unemployment rate was 19.1%, whereas the Canadian unemployment rate was 7.4%.
 The average income of Aboriginal Peoples, as a percentage of total income, is only 64% of the average total income of all Canadians; that proportion decreased to 49% for Aboriginal peoples on reserve.
 

In terms of health, diabetes remains a significant health risk among the Aboriginal population, according to Health Canada (2000), “It is estimated that in 1991, from 80,000 to 120,000 Aboriginal people 15 years of age and over had diabetes in Canada…we know that both the rates of diabetes and the number of Aboriginal peoples has increased since 1991.”
 Further, Aboriginal Peoples do not live as long as other Canadians, as a seven year gap exists between the life expectancies of Aboriginal peoples and other Canadians.
 The following points further illustrate the disparities that exist between Aboriginal peoples and other Canadians: 

· Aboriginal Peoples are more likely than other Canadians to have hearing, sight and speech disabilities. 

· Aboriginal infant mortality rates (11 per 1,000 live births) are almost twice that of the national rate (6 per 1,000 live births)

· 39% of Aboriginal adults report family violence is a problem in their community; 25% reported sexual abuse and 15% reported rape as problems.

· Aboriginal suicide rates for youth between 15 and 24 are eight times higher than the national rate for females and five times form males.

· Aboriginal people are incarcerated at rates 5-6 times higher than the national average.

· 62% of Aboriginal Peoples aged 15 and over perceive alcohol abuse as a problem in their community.

(Source: INAC, 2004, Social Development: Health and Social Indicators, Retrieved from http://www.ainc-inac.gc.ca/gs/soci_e.html)

The above demographics clearly demonstrate the need for Aboriginal, federal and provincial governments to address these disparities. The author contends that it is important to recognize that Aboriginal peoples and First Nation communities face significantly lower qualities of life than do non-Aboriginals not despite the history of Aboriginal policy and Aboriginal – state relations. Rather the realities that many Aboriginal Peoples currently face are directly because of the assimilationist policies and the colonial nature of Aboriginal – state relations. At a minimum these disparities provide the moral impetus for a collaborative approach to Aboriginal governance. 


But it is not sufficient to contend that if First Nations want to reclaim their sovereignty then let them go it alone. This would be an abrogation of the federal and provincial governments’ fiduciary responsibilities to First Nations. Similarly it would be naïve on the part of First Nations to seek a narrow vision their traditional sovereignty in today’s modern world, especially given the fact that many Aboriginal peoples live in urban areas. According to Statistics Canada (2001), “In 2001, approximately 700,000 [Aboriginal peoples] lived off reserve—about 71% of the country’s entire Aboriginal population.
” This along with the knowledge of Canada’s shaky legal, and legislative foundation, and the social and economic disparities that exist among much of the Aboriginal population, affirm the need for First Nations and the federal and provincial governments to work together to address these issues in concert with negotiating the existing complex jurisdictional milieu. As such collaborative governance is indeed the approach needed. But what are the challenges facing governments in engaging a collaborative approach to the said issues?

___________

CHALLENGES TO COLLABORATIVE ABORIGINAL GOVERNANCE

“My experience in government is that when things are non-controversial and beautifully coordinated, there is not much going on.” John F. Kennedy

Indeed if the federal and provincial governments and First Nations are to engage collaborative approaches to the governance of Aboriginal policy controversy will arise and coordination will not come easily. This section will look at the challenges that the federal and provincial levels of government and First Nations face in building collaborative relationships. And it will highlight the horizontal and vertical complexities that encompass these relations, and discuss the challenges faced by First Nations surrounding capacity.

SECTION 91- CONSTITUTION ACT


Section 91 (24) of the Constitution Act, 1867, provides the legislative authority of the Parliament of Canada over Indians, and Lands reserved for the Indians.
 However, the Constitution also provides the provinces with jurisdiction over natural resources (section 92A) and Crown land, education (section 93), as well as the delivery of services such as healthcare (section 92 (7)); all of which affirm the provinces’ fiduciary duty towards First Nations. As such both the federal and provincial governments have an interest in and responsibility for addressing Aboriginal issues and working with First Nations and Aboriginal organizations. 

LIMITED CONSULTATION

In terms of consultation, the federal and provincial governments have to learn to bring in First Nations and Aboriginal organizations at the very policy development stage. It is frustrating as Michael Degagne (2005) from the Aboriginal Healing Foundation points out when consultations occur once a strategy, plan or budget is in place because the reality is that the proposal is already in set in stone.
 If governments consult before “pouring the cement” they will see a lot more mileage resulting from their efforts. Beyond this there is a need to rebuild relationships based on trust and inclusiveness. According to Hudson (2005), 

“Rebuilding relationships between Aboriginal peoples, the federal government, and the Canadian public requires more than simply mutual recognition and building a framework for co-existence. Reconciliation must necessarily require the parties to deal with their sometimes painful common history. A commonly heard message from Aboriginal groups is that the two dimensions cannot be dealt with in isolation: the Crown and the Canadian public cannot build and promote a better relationship with Aboriginal people without dealing with the legacy of the past.
”

ABORIGINAL POLICY IS COMPLEX

In terms of policy development and implementation, the environment in which Aboriginal policy is delivered is much more complex than in the past. In the past programs were delivered in a simpler environment where individual departments were responsible for implementing policies. However, many issues today cut across departments and levels of government, creating the need to integrate the management of programs and services. Thus, the collective management of partnerships has become a core federal government responsibility. According to the Treasury Board of Canada Secretariat (2002), “The federal government's ability to consult Canadians, animate dialogue, to create partnership networks, to use knowledge and insight to leverage action and engage partners is increasingly critical to managing issues in today's environment.
” The collaboration on Aboriginal policy is no exception. However collaboration regarding Aboriginal policy is a challenge within the federal government.
 Simply, departments remain unwilling to manage the risks that come with the horizontal management of Aboriginal policy. Horizontal management refers to the coordination and management of a set of activities between two or more organizational units, where the units in question do not have hierarchical control over each other and where the aim is to generate outcomes that cannot be achieved in isolation.
 

The inability of the federal government to improve the coordination of Aboriginal policy is illustrated in the Auditor General’s report on the management of Aboriginal programs. The Auditor General (2006) reported that, “Overall, the federal government’s progress in addressing our 37 recommendations on First Nations issues has been unsatisfactory.
” The 37 recommendations of the Auditor General addressed issues including economic development, housing on reserves, health care, land claims and First Nation reporting requirements.
 The point to be made is that the federal government continues to face significant internal challenges regarding the implementation of effective Aboriginal policy. 

TURF PROTECTION

Many of the challenges regarding the federal approach to Aboriginal policy surround the turf protection engaged by departments. Turf protection generally refers to departmental protectionism during periods of downsizing; it easily applies to the streamlining that is implicit in improving Aboriginal service and program delivery. According to the Privy Council Office (1997), 

“More often than not…the barriers to integrated service delivery are self-imposed. They result from bureaucratic rules and red tape, the protection of turf and fear of change. When these self-imposed barriers are addressed, we are limited, more often than not, only by our imaginations.
” 

If departments fear change and prefer the status quo of the departmental silos, then collaboration among the 34 departments
 with an Aboriginal mandate will inevitably remain elusive. Simply, without innovation and risks the vertical accountabilities will lead to the self-imposed barriers as reported by the PCO. 

SHIFTING POLITICAL WILL

One of the most significant barriers to collaboration among the federal and provincial governments and First Nations surrounds shifting political will. The ever-changing mandates that characterize shifts in political power diminish the effective implementation of Aboriginal policy. To illustrate this point take for example the most recent change in government. In terms of Aboriginal policy this has unsurprisingly meant a shift from the political ideology and mandate of the previous Liberal government to that of the Conservative government. Thus far the shift has included a refutation of the U.N. Draft Declaration on the Rights of Indigenous Peoples, a declaration that the Liberal government played a key role in drafting. As well the Kelowna Accord signed by Canada, all of the provinces and territories, as well as Aboriginal leaders appears to have fallen by the wayside under the Conservative government. The frustrations surrounding the shifting political will regarding the Kelowna Accord is illustrated by Grand Chief Phil Fontaine’s response to the 2006 Federal budget, 

“This government stated today that they will consult with provinces, territories and Aboriginal leaders to “develop a new approach.” The approaches developed in Kelowna were developed with and supported by Aboriginal leaders, provinces and territories. They were not commitments from a particular party, but by the federal and all provincial and territorial governments…Why is it now necessary to reinvent the wheel?...This government has consistently stated that they are willing to discuss Kelowna targets. We are more than willing to meet to discuss implementing measures that will improve quality of life for First Nations, but this budget does not appear to offer much.
”

According to the author, while the recent shift in federal mandates arguably represent a negative shift in political will for Aboriginal peoples,
 the shift in mandate of the current B.C. provincial government appears to represent a positive shift for First Nations. When the B.C. Liberals, under the leadership of Gordon Campbell, came to power in 2001, they carried through with an election promise to hold a treaty referendum on the treaty process. However since then the Campbell government appears to have embraced a new relationship with Aboriginal peoples. A relationship characterized by respect, recognition and reconciliation of Aboriginal rights.
 The point to be made is that both the federal and provincial governments are subject to horizontal and vertical challenges internally, as well as shifting political will which inevitably diminishes their efforts to engage collaborative approaches to Aboriginal governance with First Nations. 

FIRST NATION’S CAPACITY TO COLLABORATE

The biggest challenge for First Nations in regards to collaboration with the federal and provincial governments surrounds capacity. While many First Nations might have the knowledge and leadership to express what their communities need, the fact is that many lack the necessary capacity to engage partnerships with federal and provincial governments. The Auditor General in 2002 reported that, “First Nations have undergone a significant evolution in their reporting relationship with federal organizations over the last few decades.
” In recent decades many programs and services delivered by provincial and federal departments have been devolved to First Nations. According to the Atlantic Policy Congress (2006), “devolution was expected to be the prelude to self government and self determination by First Nations and for the First Nation regimes to emerge as governments in their own right.
”  However, the failure to achieve Aboriginal self-government is well documented, as illustrated by the B.C. Treaty Process with more than $426 million spent on B.C. treaty negotiations between 1993 and 2006 and not one treaty ratified.
  According to the Atlantic Policy Congress (2006), “Devolution has created large layers of bureaucracy in the federal government for each department and every program and each specific activity. One program or service provided by one federal department has at least eight to ten layers of managers to ensure that First Nations do what it is intended to do and ensure they provide all documentation and reports.
” The result is that the resources and human capital required by a First Nation to effectively engage collaboration and treaty negotiations are diminished due to the lack of capacity resulting from their existing reporting burden.

SOUND LEADERSHIP


Of note sound leadership remains a challenge for some First Nations in their efforts to engage partnerships with federal and provincial governments. Cornell et al (2004) report on the benefits of visionary and capable leadership but warn that heavy reliance on the ability and integrity of one or even a few leaders can be dangerous.
 In relying on one or only a few leaders a First Nation becomes prone to weak leadership when changes in leadership occur. This is important for the development of partnerships with the federal and provincial governments, as well as the private sector; capable consistent leadership is integral for attracting investment. Cornell et al (2004) contend that First Nations need to develop a set of governing institutions that can protect it from less capable leadership and a mentoring system that identifies potential leaders and effectively exposes them to the challenges, lessons and responsibility.
 

Thus far the paper has provided a brief history of Aboriginal policy and discussed the social and economic disparities that exist between the Aboriginal population and non-Aboriginals. This provided the legal and legislative justification for Aboriginal self-government and the impetus for a collaborative approach to Aboriginal governance. The paper has also analyzed the challenges that the federal and provincial levels of government and First Nations face in building collaborative relationships; highlighting the horizontal and vertical complexities, and shifting political will that comprise these relations. It has also highlighted the capacity and leadership challenges faced by First Nations. With this context in mind the paper will look at a number of existing collaborative approaches to Aboriginal governance and identify the benefits of collaboration emerging from these collaborative initiatives.  

___________

LESSONS LEARNED

“If you go on a seal hunt using the breathing holes to hunt seals, and you go by yourself, and if you cover only one of the breathing holes, you don’t have that much of a chance of being lucky. A seal has five or six breathing holes, so the more you can cover, the better.
” 

Recall that the concept of collaborative Aboriginal governance surrounds exercising a flexible range of jurisdiction and authority while governing in a manner that is responsive to and respectful of all interests. Given that First Nations exist within a federation comprised of the federal and provincial (as well as municipal) levels of government, it is clear that power-sharing and shared responsibilities and overlapping jurisdictions are a necessary part of the political domain.
 This section looks at shared frameworks and the considerations that comprise collaborative governance. 

REACHING AGREEMENT

Perhaps one of the most significant areas or potential areas for collaboration surrounds the co-management of lands and natural resources. As mentioned, Crown land and natural resources traditionally fall under the jurisdiction of provincial governments, as outlined in Section 92 of the division of powers in the Constitution. However with the legal and legislative recognition of Aboriginal rights and recent mandates to implement Aboriginal self-government, both the federal government and First Nations have a vested interest in Crown land and natural resources. In terms of negotiating frameworks for collaboration a simple yet unique approach in the Yukon is worthy of mention. According to the Saskatchewan Indian Federated College (1996), in a report to INAC titled Co-Managing Natural Resources with First Nations: Guidelines to Reaching Agreements and Making Them Work, 

“In one negotiations process in the Yukon involving First Nations people and resource users (outfitters, agriculturalists and fishermen), the Elders helped by insisting that everyone work together, in ways that were not confrontational. This was hard at first, but an agreement was reached that satisfied everyone. The resources are now protected and used sustainably, the integrity of the stakeholders has been kept and developed, and all stakeholders now work together comfortably.
”

While the above passage illustrates the unique cultural innovations adopted by stakeholders in establishing respectful working relations, it also illustrates the need for governments to develop shared frameworks from which to govern overlapping jurisdictions. According to Cassidy (2004), 

“Within a shared framework of law and governance, power sharing takes place when two or more governments each hold the prerogative to act in a more or less authoritative manner in relation to particular people, subjects or geographical areas. Power sharing is an essential characteristic of many governing systems, particularly those that are federal in nature.
” 

These collaborative arrangements might include joint administration or regulatory agreements to adhere to a specific standard or consultation protocols. To this end, Cassidy (2004) notes that First Nations enter into a complex network of federal provincial relations which Hogg and Turpel contend provides advantages in regards to the development of techniques for cooperation and dispute resolution.
 Notably intergovernmental processes already exist at the federal-provincial level. Thus collaborative Aboriginal governance does not occur in a political vacuum.
 

MANAGING DISPUTES

And because governance is political in nature it is inevitable that disputes will arise. As such it is important to learn from the dispute resolution mechanisms that already exist. The existing education agreement between Mi’kmaq Bands in Nova Scotia, Nova Scotia and Canada, and the recent Education Jurisdiction Framework Agreement between Canada, British Columbia and the First Nations Education Steering Committee illustrate the benefits of developing a sound dispute resolution protocol. Briefly, both of these agreements devolve Aboriginal education authority to First Nations. However both the province and federal government retain interests regarding jurisdiction, education standards and Agreement funding. The agreements elaborate the manner in which Aboriginal Canadians receive education on and off reserve, identify education standards and outline funding arrangements. Notably both agreements clearly define the roles and responsibilities of each party in regards in the event of a dispute. Part nine of the B.C. Framework provides a comprehensive five step process for resolving disputes if they arise; it outlines a process beginning with informal discussions to the designation of senior officials to mediation to arbitration and judicial proceedings.
 It goes on to provide for lead contacts, outlines timeframes and ensures the joint selection of interveners.
 Similarly, the Nisga’a Treaty provides a multi-staged dispute resolution process that can be used when conflicts arise regarding the interpretation, application or implementation of the agreement.
 The clear and deliberate approach developed in these agreements is especially important given the political domain in which the governments operate. 

The development of a clear dispute resolution mechanism is significant for collaborative approaches to Aboriginal governance because it clearly illustrates the process that parties will engage when a dispute emerges. Thus if a dispute emerges the disputant is obligated to engage a process that attempts to resolve the dispute amicably. Inevitably collaborative approaches to the governance of Aboriginal issues will benefit from the clarity that these agreements illustrate. 

RECLAIMING AUTHORITY AND JOINT PLANNING

In terms of Aboriginal self-government agreements the Champagne and Aishihik First Nation, the Teslin Tlingit Council and the First Nation of Nacho Nyak Dun illustrate the effective devolution of decision making authority to First Nations, respective of land use interests of other governments. Specifically, the Agreement sets out compatible land use provisions under which the three First Nations, the Yukon government and adjacent municipalities can establish joint planning structures to avoid adverse impact on adjacent settlement lands.
 The agreement also sets out the establishment of common administrative and planning structures for part or all the traditional territory. Notably under the agreement, the three First Nations suspended certain legislative powers within municipal boundaries.

FINDING COMMON GROUND


Recently the Tsawwassen Final Agreement between Canada, British Columbia and the Tsawwassen First Nation was signed. While it provides certainty regarding the First Nation’s Aboriginal rights throughout its territory, it also provides the modern governance tools to build strong and workable relationships with federal, provincial and local governments.
 In terms of intergovernmental relations the Agreement, the First Nation will become a member of the Greater Vancouver Regional District (GVRD) and will appoint a director to the board.
 The Agreement also provides a comprehensive financial component that clarifies capital transfers, payments for resource surrenders, fiscal transfers for programs and services, as well as the introduction of direct taxation and the phasing out of Indian Act tax exemption.
 But perhaps the most unique aspect of the Agreement surrounds the development of a protocol for dealing with land claims that overlap the territory in the Agreement; under the Agreement the governments will consult with neighbouring First Nations to resolve overlap issues.


While much of the above examples illustrate innovations regarding issues of jurisdiction, it is important to note that they also represent collaborative approaches to the governance of Aboriginal issues that affect the quality of life for many Aboriginal peoples. Indeed the devolution of authority to a First Nation does not provide exclusive authority in solitude. Rather it brings First Nations into the fold of shared responsibility with the federal, provincial and municipal governments. The author contends that this shared responsibility over the lands and resources, programs and services, and indeed the health of Aboriginal communities themselves is the objective of collaborative Aboriginal governance. Further, collaborative Aboriginal governance ensures the shared responsibility over Aboriginal policy that is required for reconciling Aboriginal – state relations, and for improving the quality of life for Aboriginal peoples. 

CONCLUSION

This paper has provided a brief history of Aboriginal policy, and it discussed the disparities that exist between the Aboriginal and non-Aboriginal population. It has provided a legal and legislative justification for Aboriginal self-determination, and the impetus for collaborative Aboriginal governance. It looked at the challenges that the federal and provincial and Aboriginal governments face in building collaborative relationships. And it highlighted the horizontal and vertical complexities, as well as the shifting political will that comprise these relationships. The paper also discussed the capacity and leadership challenges faced by First Nations, and outlined a number of innovations surrounding collaborative Aboriginal governance. 

This paper affirms that collaborative approaches to Aboriginal governance are indeed integral to reconciling Aboriginal – state relations and improving the well-being of Aboriginal peoples.  We may agree to disagree from time to time but with open minds and open hearts the hope is that we will collaborate and move away from confrontation. Beyond this it is not only the responsibility of the federal, Aboriginal and provincial governments to bridge the gaps that divide our country. It is responsibility of each of us to put forth a better effort to understand and appreciate each other. To end it is fitting to share an inspirational passage by Chief Dan George (1967), “Like the Thunderbird of old I shall rise again out of the sea; I shall grab the instruments of the white man's success---his education, his skills, and with these new tools I shall build my race into the proudest segment of your society.
”
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