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— Introduction —
Recent reports of unsafe drinking water on reservations once again bring attention to the chronically poor social and economic conditions in First Nations communities. The living conditions and quality of life for many Aboriginal people are the poorest in Canada. Collectively confined to reservations, many First Nations communities have long been undermined in their efforts to exist self-sufficiently. The result has been, in part, a long-term dependence on federal and provincial governments for infrastructure and social assistance. After hundreds of years of failed Aboriginal policies there has been, in recent decades, a significant shift towards Aboriginal self-government and Aboriginal control over the decisions affecting First Nations communities. 

This paper will thread the major phases of Aboriginal policy in Canada together and discuss their impact on First Nations communities and Aboriginal people. In doing so, it will outline the context from which First Nations assert their inherent right to self-government. Given the complexities involved in achieving self-government this paper will also discuss what appears to be required for achieving sustainable self-government in Canada. A caution to the reader though, many differences exist among Aboriginal populations; First Nations have varied priorities that require flexible approaches to specific self-government arrangements. 
This paper focuses primarily on treaty and status Indian populations, but recognizes that Inuit & Métis populations are also asserting their unique histories, in reconciling their respective relations with Canada and the provinces. As well, this paper is limited in its discussion of urban Aboriginal populations, but recognizes that upwards of half the Aboriginal demographic lives off their reservations. Further, this paper takes a general approach to self-government, and is not intended to perpetuate modern day colonialism by offering up external panaceas from an ivory tower. Rather, it is intended to promote a necessary debate regarding Aboriginal self-government in Canada. The hope is that the moot discussions of proof of rights and title will shift towards possible solutions whereby Aboriginal self-government may be achieved and sustained. As well, it brings attention to the need to forge new relations between First Nations, Canada and the provinces, relations founded by good hearts and minds. Aboriginal self-government is a reality, as such, a healthy dialogue as to how it can be sustained in a self-sufficient manner will benefit both political and bureaucratic leadership as well as the general public. Prior to taking up the discussion of Aboriginal self-government this paper will provide the historical context from which First Nations assert their inherent rights.

— First Contact with British & French —
For thousands of years before the arrival of European explorers, Aboriginal people existed on Turtle Island, in what is now Canada. First Nations inhabited the land, utilized the resources, and learned to survive the harsh climate and landscape. Not only did they survive but they thrived as organized autonomous groups, with rich and diverse customs. Led by chiefs and elders First Nations governed themselves, making decisions over issues like trade and justice. According to the Royal Commission on Aboriginal Peoples, 

…the peoples who lived here had their own systems of law and governance, their own customs, languages and cultures. They were not untutored and ignorant; they were simply cast by the Creator in a different mould, one beyond the experience and comprehension of the new arrivals. They had a different view of the world and their place in it and a different set of norms and values to live by. (Royal Commission on Aboriginal Peoples (hereafter referred to as RCAP) Vol.2, Ch.1 Introduction “Restructuring the Relationship” 1996).
During the period of first contact Aboriginal peoples contributed to the survival and establishment of early settlements, sharing farming, hunting & trapping techniques, and traditional medicines. First Nations viewed this new relationship as one of coexistence and respect, sharing the gifts bestowed by the Creator. 
Early French and British Aboriginal policies sought alliances with First Nations in their colonial rivalry. The rivals sought to bolster their respective militaries with Aboriginal warriors. In looking at these early relations, Kent McNeil (2004) reported Lamar C.J.’s comments in R. v. Sioui (1990) regarding the 1760 treaty between the British Crown and the Hurons of Lorette near Quebec City, 
…we can conclude from the historical documents that both Great Britain and France felt that the Indian nations had sufficient independence and played a large enough role in North America for it to be good policy to maintain relations with them very close to those maintained between sovereign nations.
The mother countries did everything in their power to secure the alliance of each Indian nation and to encourage nations allied with the enemy to change sides. When these efforts met with success, they were incorporated into treaties of alliance or neutrality. This clearly indicates that the Indian nations were regarded in their relations with the European nations which occupied North America as independent nations. (McNeil, K. The Inherent Right Of Self-Government: Emerging Directions For Legal Research, 2004:12-13). 
This paper contends that Lamar C.J.’s comments, and the like, affirm the historical claim of sovereignty held by First Nations. Strengthening this view is that no historical accounts of British conquest over First Nations exist. In 1664, almost 100 years prior to Royal Proclamation, the British Crown signed the Treaty of Albany, with the Haudenosaunee confederacy. This first treaty dealt primarily with military co-operation and criminal jurisdiction over their own citizens (Brennan et al, Treaty, 2005:87). Brennan et al (2005) suggest that historically symbolic exchanges of gifts between First Nations and the British Crown demonstrate the reciprocity and diplomacy in the treaty-making relationship, and that this history supports how the relationship should operate today” (Brennan et al, 2005:88). The notion is that early relations between First Nations and the Crown were, albeit strategic, also diplomatic and somewhat statesmanlike.  These expressions of Aboriginal nationhood existed prior to the formation of Canada, and remain, to this day, integral to assertions of Aboriginal sovereignty. 
· Royal Proclamation, 1763 —

Thought to be the “Magna Carta of Aboriginal Rights,” the Royal Proclamation of 1763 issued by King George III outlined the rules by which the British Crown would deal with First Nations in relation to land. The Royal Proclamation declared that First Nations were not to be “molested or disturbed” on their lands, and to this end Fleras & Leonard-Elliott (1992) reference Royal Proclamation that proclaims:
 Whereas it is just and reasonable…that the several Nations or Tribes of Indians with whom We are connected…should not be molested or disturbed in the Possession of such Parts of Our Dominions and Territories as…are reserved to them…as their Hunting Grounds…We do hereby strictly forbid…all our loving Subjects from making any Purchases or Settlements whatever, or taking Possession of any of the Lands above reserved. (Fleras & Leonard Elliot, ‘The Nations Within’ Aboriginal-State Relations in Canada, the United States and New Zealand, 1992:132). 
Initially, Aboriginal territory could only be obtained through Crown purchase or by treaty with First Nations which affirms an inherent Aboriginal title to the land. This would later prove to be significant for Aboriginal jurisprudence and federal policy, as the Nisga’a Nation, in 1973, asserted their inherent claim to the Nass Valley in British Columbia. 
The above passage suggests there was a degree of coexistence, as well as, “protection” from encroaching settlers and implicit protection from other sovereign nations who might encroach upon Indian Territory not purchased or settled by the Crown. It also forms the foundation for the Crown’s fiduciary responsibility towards Aboriginal people. Nettheim et al (2002) report that, during this period, Aboriginal populations were far superior in numbers and that, 
“The proclamation was not a grant of native title but a reaffirmation of the doctrine of Aboriginal title. It’s a recital of Crown’s obligation to protect Indians’ rights to their traditional lands and declaration of inalienability of land except to the Crown also established the legal foundation for the Crowns fiduciary duty to the Tribes.” (Nettheim, Meyers & Craig, Indigenous Peoples and Governance Structures, 2002:81).

However, in addition to continuing to foster allied relations for strategic purposes during this period, Mawhiney (1994) reports that, “…a subtle form of social control was administered through the regular presence of military representatives”(A.M. Mawhiney, Towards Aboriginal Self-Government, 1994: 20). 
During this period, Aboriginal policy appeared to espouse what RCAP refers to as a “mixture of strategic and equitable considerations,” whereby imperial British ambitions sought to extend its influence and control in North America (RCAP, Partners in Confederation, 1993:19). From an Aboriginal perspective, even though Royal Proclamation espoused Aboriginal land rights, Mercredi & Turpel (1993) indicate, “The Proclamation of 1763 did not create aboriginal land rights—it acknowledged them as pre-existing” (Mercredi & Turpel, In The Rapids, 1993:31). This has proven to be an important distinction and recognition of Aboriginal occupation and ownership of their territories since time immemorial. It also refutes prior colonial claims to North America justified under the principle of terra nullius. The land was not empty of inhabitants and open for the taking, rather, it was occupied by First Nations. 
In addition to understanding land rights as pre-existing, what emerged from this early period has been a continual assertion by Aboriginal peoples that neither the French, the British and later Canada had authority over them (RCAP, 1993, Vol.2 Restructuring the Relationship, Ch.2.Governance). Aboriginal sovereignty also flows from international law, of which Canada remains a signatory, and in which the RCAP reports that, “No government can be imposed upon a people without their consent; this would be a denial of their right of self-determination” (RCAP, 1993, Vol.2, Restructuring the Relationship, Ch.2.Governance). However, Brennan et al (2005) indicate that, “The Canadian courts do not recognize the treaties entered into between the Crown and First Nations as international in character but have confirmed that they are legally enforceable agreements” (Brennan et al, 2005:89). Similarly, federal Aboriginal policy has not recognized international law in relation to interpreting and negotiating treaties. 
Currently, Canada’s refusal to recognize the international character of First Nations does not appear to be an immediate issue. However, this paper contends that, as Aboriginal self-government proves to be sustainable and important social issues are overcome, First Nations may desire to pursue sovereign international trade relations. Simply, if the shared goal is self-sufficient Aboriginal communities then First Nations may benefit from international investment and trade relations. First Nations need not be limited to domestic opportunities, when faced with potential economic benefits from international opportunities. 
· 1867 Confederation: Indian Act —
The great aim of our civilization has been to do away with the tribal system and assimilate the Indian people in all respects with the inhabitants of the Dominion, as speedily as they are fit for the change. –Sir John A. Macdonald, 1887, (quoted in Fleras & Elliot 1992:39).
As the period of Confederation and the Indian Act neared the British Crown was not as concerned with military issues as it previously had been. Prior to 1867 strategic alliances were necessary, but after Confederation they were not because the French were no longer military rivals and the threat of encroachment from America had diminished. Aboriginal policy during this period appears to have been shaped with this in mind, as it took a more colonial approach to Aboriginal people. In 1857, the Gradual Civilization Act was passed, and according to Giokas & Groves (2002), “…imperial authorities simply added assimilation to the earlier policy goals and began searching for ways of encouraging Indians to renounce Indian status and to leave their reserve communities” (Giokas & Groves, Collective & Individual Recognition in Canada, Who Are Canada’s Aboriginal People, Ch. 2, 2002: 53). According to Mawhiney (1994), 
The 1857 legislation’s intent was to move smaller numbers of Indians onto reserves near areas more populated by settlers, in order to facilitate and accelerate assimilation. The assimilation would occur by means of enfranchisement, a process where Indians could receive land in return for becoming citizens. (Mawhiney 1994:24).

The British North America Act, 1867, and, in particular, the enactment of the Indian Act, marked a shift in Aboriginal policy from a period that sought to address contact with settlers to an era of colonial assimilation. Assimilation means, “…to absorb into a cultural tradition, and to make or become similar” (Merriam-Webster, 2004: 42). Notably, prior to the policy of assimilation, it was believed that Aboriginal peoples would soon be extinct because their populations had been decimated by smallpox. In fact, the concept of assimilation emerged from a recognition that Aboriginal people were not on their way to extinction and were not abandoning their way of life (Perry, From Time Immemorial, 1996, Ch.5:140).  Under the Indian Act federal officials possessed great power over Aboriginal communities; in effect, the Act provided exclusive federal jurisdiction over Aboriginal people and their lands. According to Fleras & Elliot (1992), 
British Colonizers no longer required aboriginal peoples as allies—or for that matter, as explorers, or traders. Their value rapidly diminished, with the result that aboriginal tribes became stigmatized as obstacles to the progressive settlement of Canadian society…aboriginal peoples were dismissed as inferior. (Fleras & Elliot, 1992:40-41). 
Accordingly, Aboriginal policy regarded First Nations communities as incompetent... McMillan & Yellowhorn (2004) report, “…unilateral government action in alienating and disposing of their lands and resources became symptomatic of Canada’s policies” (McMillan & Yellowhorn, First Peoples in Canada, 2004:321). Perry indicates that the policy of the day was to rid Canada of “Indians” by converting them to citizens who were interchangeable with the rest of the population (Perry, 1996, Ch.5:140). Neu & Therrien (2003) go further to assert that the term “assimilation” is not accurate, as it implies an almost peaceful process. They contend that, “…the term “cultural genocide,” though much harsher, is a more accurate one” (Neu & Therrien, 2003, Accounting for Genocide: Canada’s Bureaucratic Assault on Aboriginal People, Ch. 2:23). Whether it is thought to be genocide or assimilation, the point to be made is that Aboriginal policy under the Indian Act was explicitly oppressive, and contributed to the poor quality of life many Aboriginal people experienced and continue to experience today.
The oppression of Aboriginal peoples was embedded in the Indian Act and administered by Federal officials, referred to as “Indian Agents,” who retained authority over Aboriginal people. The justification was that officials were needed to provide services for First Nations people who could not provide for themselves. The political culture was such that Aboriginals needed protection from unscrupulous settlers. Of course, the Indian Act paternalistically omitted the idea that First Nations people could facilitate their own well-being. Robin Jarvis Brownlie (2003) reports that,

The Indian department and its agents wielded tremendous power over Aboriginal people due to a combination of factors. The Indian Act was designed to give the department control, particularly over Aboriginal resources and political affairs, and it also placed First Nations people under legal disabilities that restricted their economic options. Indian policy contributed to Aboriginal poverty and poor education, crucial factors in First Nations people’s social marginalization. (Brownlie, R.J., A Fatherly Eye: Indian Agents, Government Power, and Aboriginal Resistance in Ontario, 1918-1939, 2003:150). 
Since Confederation, Aboriginal policy has seen successive federal governments, like reluctant guardians of uninterested wards, treat Aboriginal people with varied degrees of indifference, malice and support (McMillan & Yellowhorn, 2004:318). Without going into lengthy detail as to the paternalistic and oppressive nature of Aboriginal policies up until the 1960’s, the Indian Act created the band council under the authority of the Department of Indian Affairs, defined who was and who was not an Indian based on residence, gender and marital status, created the much maligned residential school system, outlawed cultural expressions like the potlatch & sundance, and thwarted First Nations efforts to assert their sovereignty by prohibiting legal representation in court challenges. This by no means exhausts the policies aimed at assimilation, but it illustrates the coercive attempts to assimilate Aboriginal people into Canadian society. 

This paper contends that many people dismiss this part of Canadian history, especially when it comes to understanding Aboriginal title claims and expressions Aboriginal sovereignty. It is this author’s own experience that many people refer to this period as the past, inferring that Aboriginals should simply forget about it. Closely tied to this view are resentful expressions of special privilege and corruption at the expense of the taxpayer. To this end, Warry (1998) reports on Diane Francis’ July 10, 1995 Maclean’s article titled ‘Time to Get Tough with the Natives,’ where M.H. Smith, a public servant, expressed concern about the special privileges awarded to this country’s Aboriginals, such as tax free status, questionable land-claim awards and special exemptions from the rule of law, as well as massive cash settlements (W.Warry, Unfinished Dreams: Community Healing and the Reality of Aboriginal Self-Government, 1998: 43). Of course, there are also many colonial apologists that contrast Smith’s view; however, this paper asserts that much of their support is limited to constrained rights and only narrow self-government arrangements.  

In the 1960’s, a strong global sentiment of anti-racist social policy existed, and according to Armitage (1999), “…it was a period of great optimism about how equality could be achieved through social policies of welfare states”(Armitage, A. Comparing Aboriginal Policies: The Colonial Legacy, 1999, Ch.3: 65). During this period, Aboriginal policy shifted from the policies of assimilation to a period of integration characterized by social services for Aboriginal people. Integration means “…to incorporate into a larger unit, and to end segregation of and bring into equal membership in society…”(Merriam-Webster, 2004: 378). The belief was that Aboriginal people would welcome this shift; however, according to Armitage (1999), “The policy of integration was rejected by Aboriginal people because it  offered no hope of maintaining distinct identities and no recognition of pre-settlement land rights and territory” (Armitage, A., 1999, Ch.3:65).  Perhaps spurred on by the global rights movement of the 1960’s, Aboriginal leaders sought to initiate an Aboriginal agenda that recognized their distinctiveness and affirmed their sovereignty. 
· The White Paper, 1969  —
As mentioned, up until the 1960’s the federal government was engaged in Aboriginal policies aimed at civilizing and assimilating Aboriginal people. In 1966, the Hawthorne Report reported large socioeconomic gaps between the reality experienced by Aboriginal people and the ideal assumed by the federal government (Mawhiney, 1994, Ch.3: 42). In 1969, in response to the Hawthorne Report, under the portfolio of then Indian Affairs Department Minister Jean Chretien, the Trudeau government introduced a White Paper. Based on the concept of equality, the federal government proposed to terminate treaties and Indian status, abolish the Indian Act and Department of Indian Affairs, and off load fiduciary responsibilities onto the provinces. The idea was that Aboriginal people would fall primarily under provincial jurisdiction. In regards to the White Paper, Dan Russell (2000) reports, 

In essence, it proposed the abolition of the “separateness” that it claimed was created by the Indian Act…It assumed that these people were simply to be integrated into the larger Canadian cultural mosaic without any of the legal entitlements that they possessed under the Indian Act. (Russell, A People’s Dream: Aboriginal Self-Government in Canada, 2000:12). 

The rationale was that Aboriginal people had been treated differently and had become socially and economically disadvantaged as a result. Notably, the White Paper reflected the liberal ideals of equality with no distinct recognition of Aboriginal people. Critically, the White Paper ignored the preceding “consultative” process in which Aboriginal leaders expressed the need for political and economic self-determination (Mawhiney, 1994, Ch.3:46). In response to the White Paper Fleras & Elliot (1992) report, 
Aboriginal groups were galvanized into action to protest the White Paper. In an unprecedented display of unity and singularity of purpose, they unanimously rejected any proposed diminution in formal status, preferring instead a distinctive arrangement that acknowledged their special status in society, along with corresponding entitlements. (Fleras & Elliot, 1992, Ch.4:44). 
The proposed policies of the White Paper ultimately had the effect of uniting Aboriginal leaders, and this paper asserts that in combination with the Supreme Court of Canada decision in Calder, led to a climate of change in First Nations-Canada relations. 
The Calder decision in 1973 was actually a non-decision in which justices were split. However, their comments have greatly influenced Aboriginal policy. What emerged from the decision was an understanding that the Nisga’a people had occupied their territory from time immemorial and that their rights to their land had never been extinguished. Essentially, this meant that Royal Proclamation applied to Aboriginal title and that the federal government would have to settle Aboriginal land claims. Remember that Royal Proclamation outlined that Aboriginal territory could only be settled through purchase or treaty. The Calder decision has opened the vast tracts of unsettled land in Canada to First Nations claim of Aboriginal title. Since then, the federal government has embarked on a new approach, one that recognized Aboriginal title and sought to implement a comprehensive land claims process. According to Warry, (1998) “The land issue is complex, because it entails our conception of public and private land use, as well as the various constructions of collective versus individual rights” (Warry, Unfinished Dreams: Community Healing and the Reality of Aboriginal Self-Government, 1998: 43). 
After the Calder decision and the failure of assimilation and integration policies, the federal government was forced to reconsider its colonial assumptions underlying Aboriginal policy, and to recognize Aboriginal rights and self-government as key organizing principles (Fleras & Elliot, 1992, Ch.4:45). As a result, many First Nations along with the federal and provincial governments have embarked on a phase of comprehensive treaty and land claim negotiations. Negotiations at each table vary but generally include Aboriginal title, cash settlements and various self-government & jurisdictional arrangements. Currently, the process continues with negotiation tables at various stages of development. However, the treaty process faces many barriers. According to Brennan et al (2005), 

Intergovernmental tensions between the three sides - national government, provincial government and Aboriginal nation – were inevitable and the complexities of federalism remain a prominent feature of treaty relationships in Canada to this day. (Brennan et al, 2005:89).
This paper suggests that treaty negotiations have, in some cases, had an adverse effect on Aboriginal communities, as resources are directed towards negotiations and away from other priorities. Further, mounting financial burdens also appear to hold First Nations hostage to a complex process that is subject to shifting governmental priorities. Essentially, First Nations are financially committed to negotiations, which inevitably create an unwillingness to walk away from stalled negotiations. 
· Constitution Act 1982 —
Part II Rights of the Aboriginal Peoples of Canada

Section 35
(1) The existing aboriginal and treaty rights of the aboriginal peoples of Canada are hereby recognized and affirmed.


(2) In this Act, “aboriginal peoples of Canada” includes the Indian, Inuit and Métis peoples of Canada.


(3) For greater certainty, in subsection (1) “treaty rights” includes rights that now exist by way of land claims agreements or may be so acquired.


(4) Notwithstanding any other provision of this Act, the aboriginal and treaty rights referred to in subsection (1) are guaranteed equally to male and female persons.
The Constitution Act has had an important influence on Aboriginal policy since 1982, notably section 35 entrenched the status of Aboriginal peoples as original partners in Confederation (RCAP, 1993, Aboriginal Peoples, Self-Government, and the Constitution, Ch.2:29). Briefly, entrenchment subjects amendments to the Constitution to a ‘seven-ten-fifty’ amending formula, which must meet this threshold before becoming legislation. Essentially, the entrenchment of section 35 has a dual effect for First Nations; it both protects Aboriginal rights but also limits their elaboration. However, as discussed below, amending section 35 to include a clear statement of self-government has been part of the debate regarding Aboriginal self-government.
Section 35 emphasized the distinctiveness of Aboriginal people, and recognized their unique status. It provided greater protection of treaties in Canada, which had, up until 1982, relied on the courts. According to Chartrand (2002), it,
 Represented a new deal in which negotiations with Aboriginal representatives concerning their fundamental rights and interests were to replace the former constitutional order in which the federal government had exercised a free hand in dismantling Aboriginal communities, taking their property and defining not only their basic interests but also their very identity. (Chartrand, P., Who Are Canada’s Aboriginal Peoples? Ch.1: 28).
Since 1982, First Nations have continued to put pressure on the federal government to recognize Aboriginal self-government. In 1983, a Special Parliamentary Committee on Indian Self-Government examined the factors affecting the development of self-governing Aboriginal nations. Referred to as the Penner Report, it supported the distinct status of First Nations, and, according to Mawhiney, (1994) the report recommended, “…that the federal government establish a new relationship with Indian First Nations and that an essential element of this relationship be recognition of Indian Self-Government” (1983:41, Reported in Mawhiney, 1994: 64-65). Notably, unlike the failed White Paper, the recommendations emerging from the Penner Report included the input of important stakeholders, primarily Aboriginal people and First Nations leadership.
Regarding self-government Monture-Agnus (1999) asserts that there has been a lack of political will on the part of all levels of Canadian government which has left Aboriginal people little option but to turn to the courts to resolve outstanding issues (Monture-Agnus, Journey Forward: Dreaming First Nation’s Independence, 1999:65). Since 1982, a number of Supreme Court of Canada decisions have provided incremental clarification as to the interpretation of section 35. Regarding the role of the courts Brennan et al (2005) reference Supreme Court of Canada Chief Justice Beverly McLachlin who stated,

Canadian jurisprudence on Aboriginal rights has emphasized the twin tasks of recognition and reconciliation. The goal of reconciliation requires us to abandon an all-or-nothing perspective, and to seek principled compromises based on a shared will to live together in a modern, multicultural society. (Brennan et al, 2005: 89).
Decisions in the Guerin, Sparrow, and Delgamuukw cases have all elaborated the federal and provincial government’s fiduciary responsibilities towards First Nations. These decisions have also worked to clarify government regulatory powers. However, these same decisions have also narrowed the interpretation of Aboriginal entitlements, which suggests that a clear statement of Aboriginal self-government in the Constitution may be required. According to Russell, (2000), 
Anything less than a clear constitutional recognition of the rights of Aboriginal people to self-government will fail to achieve their aims…when conflicts between jurisdictional authority arise, even recent case law indicates that Aboriginal positions will not be championed by Canadian courts. (Russell, 2000: 86).
Further, this paper suggests that the adversarial nature of the courts does little to reconcile the relationship between First Nations and the rest of Canada. And since everyone is here to stay, recognition and reconciliation via disciplined negotiations may be preferred to litigation. However, some First Nations appear prepared to take a pragmatic approach towards resolving disputes through court challenges, and measuring their victories against the backdrop of political non-will (Monture-Agnus, 1999:65). 

· 1991 The Royal Commission on Aboriginal Peoples —
The Royal Commission on Aboriginal Peoples was established by then Prime Minister Mulroney with the intent of contributing to the Canada Round of constitutional discussions at Meech Lake. Essentially, the RCAP adopted much of the Penner Report, recognizing First Nations’ inherent right of self-government. The principal recommendations to the federal government by the RCAP are reported here by Chartrand (2002),

· A broad and flexible standard of Aboriginal nationhood should be embraced, emphasizing the collective sense of Aboriginal identity, shared by a sizeable body of Aboriginal people, and grounded in a common heritage

· Aboriginal groups might assert their modern nationhood in a variety of ways, incorporating, among other things, modern political affiliations.

· Nationhood is linked to the principle of territoriality. This principle does not require exclusive territorial rights and jurisdiction for an Aboriginal nation and its government to exercise the right of self-governance.

· Except for rare exceptions, Aboriginal nations are not synonymous with Indian Act bands or small communities.
· One formula for self-government cannot be expected to satisfy the interests and needs of every Aboriginal nation or meet the requirements for its relations with the other two orders of government. (Chartrand, P., Who Are Canada’s Aboriginal Peoples? Ch.1: 35).

In recent decades, Aboriginal policy has shifted to take a more pluralist approach to First Nations. In 1995, the Liberal government recognized the inherent right of self-government as an existing right within section 35 of the Constitution, which follows the recommendation of the RCAP. According to Chartrand (2002), in 1998, the federal policy on recognition of Aboriginal self-government reported that, “…consultations will be conducted with Aboriginal organizations and the provinces and territories on appropriate instruments to recognize Aboriginal governments” (Chartrand, Ch.1:33). In the same year, the federal government responded to the RCAP by unveiling its Gathering Strength strategy, which outlined a number of Aboriginal programs aimed at economic development and building institutional capacity.  However, government control has continued to exert authority over Aboriginal people. First Nations continue to encounter bureaucracy premised on their inability to manage their own affairs. As well, Aboriginal leadership continues to be confronted with frequent bureaucratic changes that hinder their ability to govern their own affairs. Further, Brownlie (2003) indicates that, “The system remains rigid and bureaucratic, and it is more expensive than ever; yet much of the money that goes into the Indian Affairs budget does not reach First Nations people” (Brownlie, 2003: 157). Since the RCAP report, the road to Aboriginal self-reliance continues, subject to the complexities of federalism, with passing moments of political will followed by lengthy periods of political non-will. 
· 2005: Ten Year Commitment to Closing the Gap —
Related to the issue of self-government are the challenges facing First Nations communities. In November 2005, First Ministers and National Aboriginal Leaders met to discuss these challenges, and launch a 10 year plan dedicated to improving the quality of life of Aboriginal peoples. Although the meetings did not focus on Aboriginal self-government per se, the proposed 10 year plan outlined necessary steps for achieving self-sufficient Aboriginal communities. The report from the meetings indicated that,

The ultimate goal of this effort is to address the serious conditions that contribute to poverty among Aboriginal peoples and to ensure that they can more fully benefit from and contribute to Canada’s prosperity. (Office of the Prime Minister, Strengthening Relationships & Closing The Gap, News Release, November, 2005).  
This effort appears to highlight a shift in political culture that did not exist in the early 1990’s, when the RCAP was released. Unlike then, the political climate appears to have changed. The first modern day treaty between Canada, British Columbia, and the Nisga’a Nation was ratified. And the financial climate of Canada has shifted from fiscal restraint and social program cuts, towards significant annual budget surpluses and strategic federal spending. At no time in the recent history of Aboriginal and non-Aboriginal relations has there been the critical mass directed towards finding solutions to Aboriginal issues. There appears to be a willingness by Aboriginal and non-Aboriginal political leaders to commit to implementing this strategy. However, the reader is reminded that the ten-year strategy was part of a series of pre-election announcements. And a shift in political leadership may serve to affirm the complexities of federalism in reconciling Aboriginal issues, by failing to recognize the pre-election commitments of a Liberal government.
In looking at the plan, it stresses the need to implement flexible effective working relationships that develop protocols to work together to improve educational outcomes of Aboriginal students. The report addresses poor housing conditions, indicating that, “Housing influences many aspects of life: individual health and well-being, educational achievement, social interactions, labour market attachment and community identity” (Office of the Prime Minister, November, 2005). And in the midst of reports of unsafe drinking water and impoverished living conditions in Kashechewan and other First Nations communities across Canada, the report indicates that current approaches to Aboriginal housing policy will require re-thinking and investments that address urgent needs as well as long-term solutions (Office of the Prime Minister, November, 2005).  To date, all parties have committed to work collaboratively to develop housing partnerships and examine policies that impede housing development. 

Integral to the plan is the development of economic opportunities within First Nations, Inuit and Métis communities, as well as involvement in regional, national and international economies (Office of the Prime Minister, November, 2005). The plan recognizes the need to develop economic opportunities that emerge from Aboriginal title and rights. It reports that First Ministers and National Aboriginal Leaders agreed to employ regional strategies in addressing opportunities for economic infrastructure, training and skills, resource development, private sector investment, and multilateral partnerships (Office of the Prime Minister, November, 2005).  As an aside, Indian reservations displaced Aboriginal peoples and undoubtedly contributed to the gap in their quality of life. But it appears that these same reservations and potential treaty agreements are being held up as cornerstones of economic and social revitalization in First Nations communities. This presents a bit of a paradox, but, nevertheless, is the direction of current Aboriginal policy.
The report also reaffirmed the commitment of First Ministers and National Aboriginal Leaders to improving the health status of Aboriginal peoples. This brings up the issue of jurisdiction under the division of powers outlined in the constitution. To this end the report indicates that, 

Implementation will occur both through federal initiatives as well as through the development of plans at the level of each province and territory through tripartite negotiated agreements that respect the constitutional roles and responsibilities of governments. These initiatives and plans will be developed by parties working together and will identify priorities for action and investment. (Office of the Prime Minister, November, 2005).
Significant health issues like nutrition, diabetes, shortened life expectancies, suicide, and addictions have long been documented in First Nations communities. Prior to this report the federal government and First Ministers committed to working collaboratively with Aboriginal peoples, committing $700 million to addressing agreed upon priorities in Aboriginal health.
 Of course, years of broken promises have taught First Nations that actions always speak louder than words when it comes to Aboriginal policy. But there appears to be a real shift developing towards moving forward with implementing the ten year plan. Collaboration and partnership appear to be integral components this time around, as Aboriginal and non-Aboriginal leaders were all at the table and committed to the plan. There is an explicit recognition and respect for the distinct culture and rights of Aboriginal peoples. All the parties appear committed to working together to ensure Aboriginal interests are appropriately reflected in the programs and services affecting Aboriginal peoples. The report announces the establishment of an annual forum composed of Aboriginal, federal, provincial and territorial ministers that will be convened to coordinate efforts and monitor progress (Office of the Prime Minister, November, 2005).  Notably, the report also indicates that, “First Nations and First Ministers recognize the importance to First Nations of self-government in achieving political, social, economic and cultural development and improved quality of life” (Office of the Prime Minister, November, 2005). So there appears to be comprehensive shift in Aboriginal policy aimed at improving the social and economic level of Aboriginal peoples and First Nations communities while recognizing and respecting the inherent right of self-government being pursued by some First Nations.
· Achieving Self-Government —
Aboriginal self-government remains one of the foremost and contentious issues facing this country. Although the RCAP and federal policy statements employ willing language, it would be naïve to think that the achieving self-government will easily follow suit. Unlike the optimism towards the ten year plan, sovereignty talk always has unwilling actors ready to negate Aboriginal self-government in its purest form. Often, they cite perceived high costs of treaties, and the decentralization of power emanating from self-government, as a justification against Aboriginal rights. However, given that governing arrangements already exist, it is important to identify what self-government means for Aboriginal peoples. Of course, self-government and Aboriginal title means many things to Aboriginals. For some it represents a necessary step in reestablishing the countries legal foundation. Legal scholars like John Borrows (2001) indicate, 

This country must be placed on a firmer legal foundation by extending the full benefits of legal ordering to its original inhabitants. While the recognition underlying Aboriginal title in Canada, and the affirmation of co-equal sovereignty would cause severe disruptions in our social and economic fabric, it would ultimately set us on a more stable, secure foundation. (Borrows, J. Questioning Canada’s Title to Land: The Rule of Law, Aboriginal Peoples And Colonialism, 2001:39).

The notion is that the road ahead is undoubtedly complex, but recognition of Aboriginal sovereignty is required for reconciling the past. For others like Mercredi & Turpel (1993), “It means that our right to govern ourselves comes from our peoples, our distinct past, our cultures. It is not something that can be granted to us by any other society or any other governments. It is ours” (Mercredi & Turpel,1993: 118). For Russell (2000) self-government is the only path to the eventual resolution of the many ills that trouble Aboriginal people (Russell, 2000, Introduction: XIV). 

The challenge in achieving sustainable self-government is undoubtedly complex, requiring varied mechanisms and partnerships. However, research emerging from the United States has provided a compelling case that not only sets out an approach for sustainable self-government, but also asserts that self-government is the best means for enabling Aboriginal communities to achieve sustainable economic development. The development of economically self-sufficient First Nations is indeed a shared goal. This paper contends that all Aboriginal communities would prefer to live independent of government transfers. It is important to understand that, while billions of dollars have been directed towards First Nations, the simple fact is that those resources have done little to assist communities and individuals break free from their financial dependence. However, the intent of this paper is not to place blame; rather it is to promote debate regarding self-government and its implementation, which is seen as a way of achieving healthy and self-sufficient Aboriginal communities. Of note, economic development is not the only principle driving self-government. First Nations also view sovereignty as a means by which to reassert their stewardship over mother earth, which will inevitably factor in future discussions of Aboriginal economic development.

According to Cornell & Kalt (2003), research from the Harvard Project on American Indian Economic Development research indicates that for sovereignty to have practical effect in Indian country, tribes have to develop effective governing institutions of their own that provide: 
· Stable institutions and policies

· Fair and effective dispute resolution

· Separation of politics from business management

· A competent bureaucracy

· Cultural “match.”

(Cornell, S. & Kalt, J.P., (2003) Sovereignty and Nation-Building: The Development Challenge in Indian Country Today, No. PRS93-1:196). 
Institutions and policies refer to the means by which societies organize themselves to achieve their goals. Through formal constitutions, charters, laws, codes and procedures, and through informal but established practices and norms, a society establishes relationships among its members and between the society and outsiders, distributes rights and powers, and sets the rules by which programs, businesses and even individuals operate. (Cornell & Kalt, 2003: 196). Specifically, Cornell et al (2004) indicate that, “Agreeing on a mission statement, writing a custom election code, establishing new membership/citizenship guidelines, etc.—all are actions that lay the foundation of, or “constitute,” the First Nation as a political body” (Cornell et al, The Concept Of Governance And Its Implications For First Nations, 2004: 18). Essentially, tribal governments in the U.S. that have taken control of their own affairs with capable, culturally appropriate, and effective institutions have achieved greater self-sufficiency than those that had not. 
Notably, governing institutions have to be able to provide effective non-partisan systems for dispute resolution. Not only does this appear to provide legitimacy and support of its constituents but according to Cornell & Kalt (2003), “The nation building strategy says build a judicial system that reassures investors, levels the playing field, and gives both tribal and non-tribal businesses an opportunity to flourish” (Cornell & Kalt, 2003:198). The notion is that private investment will encourage economic development, but only in a stable environment in which business can invest without unforeseen political interference. 
In a similar fashion First Nation governments have to be separate from the day-to-day business decisions. According to Cornell & Kalt (2003), 
When politics gets involved in business operations, business typically either fail or become a drain on tribal resources, preventing those resources from being used to the full advantage of the tribe…Those tribally owned businesses that are formally insulated from political interference…are four times as likely to be profitable. (Cornell & Kalt, 2003: 199-200).
Further, a competent bureaucracy is a key element to any government structure. In Nunavut (a newly formed Indigenous government), the Indigenous government relies on importing human capital to meet its bureaucratic needs. However, it has developed a number of skills and education initiatives to address their management issues. The point to be made of the Nunavut experience is that capacity issues are a challenge that the Inuit are working through, and not an insurmountable barrier to achieving self-governance. According to Cornell & Kalt (2003), 
As Indian nations increasingly take over the management of social programs and natural resources on reservations, as they undertake ambitious development programs, as their governing tasks become more financially and administratively complex, their bureaucratic capabilities become even more essential to their overall success. (Cornell & Kalt, 2003: 201). 

There is also a need to ensure that any institutional structures and processes reflect the culture and values of the community. Cornell (1993) suggests that the more the institutions of governance match the cultural conceptions of their constituent communities, the greater their legitimacy and effectiveness (Cornell, S., Accountability, Legitimacy, and the Foundations of Native Self-Governance, 1993:15). Another aspect of achieving sustainable self-government is leadership. According to Cornell et al (2005), 

There is probably no other problem so vexing for nations around the world as that of finding and empowering effective leadership. Yet leadership is critical to building self-determined, self-sustaining nations. (Cornell et al, Seizing The Future: Why Some Native Nations Do And Others Don’t, 2005:35).
In a changing environment, like the shift towards self-government, leaders must inspire and guide the organization through its challenges. Leaders also have an obligation to consult and listen to their communities, to do otherwise would only perpetuate a modern form of colonialism. 
A comprehensive study of First Nations governance in Canada, by Carleton University (2005), for the First Nations Governance Centre, affirms much of the Harvard Study. The Carlton project identified four linked processes of change:

· Community Development- Encompassing activities aimed at overcoming the legacy of colonialism, as experienced through the Indian Act, the residential school system and displacement of First Nations from their traditional land and resource base.

· Institutional Development- Building better and more suitable government institutions and administrative structures.

· Improving Capacity for a Government-to-Government Relationship- Including changes to law, changes to First Nation, federal and other government structures, and to associated management and administrative practice and funding arrangement.

· Realizing and Implementing Aboriginal Rights and Treaty Relationships- Fundamental to evolving First Nation government are Aboriginal rights and the Treaty relationship with the Crown.

Source: Carlton University Centre for Community Innovation, First Nations Governance Pilot Projects: Challenges and Innovation-Final Report Volume 1:19-22.
In Canada, a multitude of governing arrangements exist among the different First Nations. In general, they each possess varied degrees of authority and jurisdiction, and incorporate different aspects of traditional governance in decision-making. For example, the Nisga’a Treaty established their principle authority over the administration of their government, management of lands and assets, citizenship, elections, language and culture. The agreement transferred the delivery of health, education, social and other services to the Nisga’a Lisms Government. However, Nisga’a laws remain subject to federal or provincial standards; the agreement did not provide exclusive law-making authority. Nisga’a standards only prevail where regulations exceed the federal and provincial standards. The agreement also includes provisions to address jurisdictional conflict, and protections for non-Nisga residents. 
This paper contends that self-government arrangements require an approach that meets the needs of individual First Nations. Aboriginal communities are geographically diverse, and have different needs, priorities, resources and capacities. First Nations face different issues, and have historically different forms of traditional governance. As such, this paper does not argue in favour of one form of Aboriginal governance over another, such specific decisions are best left to the stakeholders. 
In general, discourse on Aboriginal self-government usually looks to explain why self-government is necessary. However, in turning the question around, perhaps the question should be, why not Aboriginal self-government? Again, this paper is intended to promote a healthy debate regarding possible solutions to implementing sustainable Aboriginal self-government. As such, the reader is reminded of the heterogeneity that exists among First Nations. 
· Conclusion—
In conclusion, this paper has reviewed the major phases of Aboriginal policy and their related implications. It discussed the shifts in political culture as policy determinants and provided a context from which First Nations assert their inherent right to self-government. It discussed what appears to be required in order for Aboriginal people to achieve sustainable self-government, referencing the tribal government experience in the United States. But cautions against a single approach to such a diverse issue.
Clearly, there is reason for optimism in Aboriginal communities, as recent political developments have brought together Aboriginal leaders with federal and provincial leaders in a collaborative effort aimed at improving the quality of life for Aboriginal peoples. This time, unlike previous efforts, there appears to be measures in place to ensure the objectives of the ten year plan are achieved, including annual review meetings. 
It remains uncertain as to whether or not self-government in its truest form is on the horizon, however, one can only concur that First Nations require the control of the decisions affecting their communities. Only by understanding the complexities self-government can leaders commit to the hard work of consultation, and the development of policy & institutions that work for all stakeholders. This is no simple task, with no simple solutions; however, by infusing leadership with fresh ideas about how to implement sustainable self-government, the hope is that ensuing debates will send us down a road towards reconciliation and recognition.
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